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Dear Mr. Blum

I am responding to the Deputy Undcr Secretary for Ocean~ and Atmosphere's memorandum
regarding a Department of Commerce administrative appeal brought by the Millenniurn Pipeline
Company (Millennium Or Appellant) pursuant to the Coa.~tal Zone Management Act (CZMA).
The appeal petitions thc Sccrctary tor an ovcmdc of the Stal~ ofNcw York's objection to
Mjllenniunl'~ proposed natural gas pipeline. This pipcline and its appurtenances would transport
Canadian natural gas to growth markets in the castcm U.S., including delivery points in
PcMSylvania, New Jersey, and New York. In his memo, Mr .Gudes asks National Marine
fisheries Service (NOAA Fisheries) to provide cOmments on the Mi11ermium's appeal. NOM
Fisherics is providing comments on the substantive criteria regarding consistency with the
objective.'! of the CZMA, but is not providing comments on the proccdural grounds of timing of
thc Statc's objcctivc nor on the substantive ground of national security interest because these are
not germaine to NOAA fjsherjes authorities.

llascd on consideration of the tacL<; as related to NOAA Fisheries' authorities and trust resources,
it appears that the New York Department of Statc has a substantial basis for its f){)sitiotl in this
matter- A portion of the pipeline route occurs in ecologically sensitive areas of special
significan~t: designated under New York State's Coa...tal Management Program (NYCMP). lhc
uniquc and scnsiti vC ccological charitctcI" of lhcsc arcas and associal.cd I"CSour(;C~ of speci a)
concern make prlltection particularly ilnportwlt with respect to constl'Uction oftbis project.

NOAA Fisheries' Comments on the Issues Being Considered in the Appeal

Millennium claims That. The project is consi.~tent wiTh the objective!; of the CZMA. For T.he
Secretary to find for the Appellant on this ground) he must detennine that the project satisfies
three criteria: (I) the proposed nctivity furthers the national intcrest as articulatcd in scction 302
or 303 oJ'lhe CZMA in a siglrificant or substantial 111anner; (2) the nationaJ interest furthered by
the proposcd activity outweighs the activity's adverse coastal effects when those cftccts are
considcred separatcly or cumulatively; and (3) nu reasonable alternative is available that would
permit the proposed activity to be conducted in a manner consistent with tlle enJ'orceab\e policie.<;
ofthc State of New York's coa.5tal 7.(me management program. Below are NOAA Fisheries
commcnts on these criteria.

Crilerii1 One
It is not required by NOAA Fisheries under its authori1ie.'i to regard the national interest
implication of a project when carrying ()ut its responsibility to conserve lrLL'il resources.
1Iowever. the ecological status of Haverstraw Bay is firmly established in the national jnterest
pursuant to its designation by the NYCMP as a Significant Coastal Fish and Wildlifc Habitat,
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and by the u.s. Fish and Wildlife Service (USFWS) as a Significant Habitat and Habitat
Complex of the New York Bight Watershed.

Critcria Two
National and regional ccologicul importance of Haverstraw Bay to the Ncw Yo{k Coastal Zone
takes on significant relevance and should be weighed hcavily when evaluating criterion two.
The Haverstraw Bay habitat is a uniquely productive portion of the Hudson Estuary that provides
essential habitat values and functions for most cstuarine-dependcnt species originating from thc
Hudson River and species managed under the Magnuson-Stevens Fishery Conservation and
Management Act {Magnuson-Stevcns Act) and Enda11gered Spccie~ Act. Many of these species
rccruit to commercial and recreational populations throughout the North Atlantic. Our review of
the Millennium proposal indicates that the project would create significant -cmd long-tcrrn
impacts in New York's coastal zone, including the Haverstraw Bay habitat.

The exccption..'\l combination of Haverstraw Bay's physical, chemical, and biological
clwracteristics make it one of the most important fish and wildlife habitats in the Hudson Rivcr
estuary .Hnverstraw Bay is ( 1) a major nursery and feeding area for a vaJ.jety of a1laUrumous and
estuarine ~pecies, and (2) a vital babitat for mosl estuarine-dependent species originating from
the Hudson Rivcr. The ecological importance of this spccific river reach is exemplified by iis
designations by NOAA Fisheries as essential fish habitat (EFH) as per the Magnuson-Stevens
Act, by the NYCMP as a Significant Coa.\"tal Fish and Wildlife Habitatl, and by the { J~FWS as a
Significant Hahitat and Habitat Complex ofthc New York Bight Watershed2. The distribution
and location of fishery resources in the T-Iudson River dcpcnd on optimi~tion of a vnriety of
factors, including salinity, velocity of flow, temperature, stage of the tide, food sources, and
other ecological considerations. Other rcaches or ilic Hudson River do not support the samc
importance and intensity of e(;ological values and functions. As such, only ccrtain area..,; like the
Haverstraw Hay reach have been selected f(Jr special protection and management.

Acute and chronic cffccts from drcdging, detonating explosives, backfilling, and other
construction impacts would impair ecological valucs and functions. Evidcncc from the Hudson
River collected from benthic profiling performed by I.aMont-Doherty (jeological Observatory
fur the Slal~ urN~w YurkJ, indical~d Lhill other ulilily crossing, und~rlaktm in tht= Hudson even
decades ago, continued tO havc disccrniblc impacts on thc bottom geology and topography in the
project alignments. Other projects in the Hudson where such problems have been observed have
been the subject of remedial efforts that required placement of large volumes of rock and
concrete mattresses to protect sections of pipe that were exposOO or cvcn undcrmined by ~'\ttlral
river processes. Examples are sever'c1l Central Hudson Gas and Electric crossings. These facts
indicate that habitats were destroycd or significantly impaired for many years by 11 variety of
factors including changes in the substrate, changes in local er()~iun or accretion rdreS, changes in
benthic community structure t11at could reduce ecological productivity , a reduction in carrying
capacity due to loss of prey, or similar impacts that are all related to project 1nstallation.

New York Statc Department of StaL~ 1987

u.s. Fish and Wildlife Service 1997

3 Roger Flood, Ph.D., Pers. Comm. 2000; Andrew Kahnle, Pers. Comm. 2000
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Imposing these impacts in Haverstraw Bay would dimini~h the ecolagical and habitat value
provided by the Bay and affect a variety of species of national importance. -fhis empirical
evidence suggest<; that if a pipeline were constructed across Haverstraw Bay. tile bottom would
be ccologically impaired or compromised by project installation fur an unspecified but
protracted period. The effects would result in three levels of impact: (1) physical alteration of
the substrate in tllc construction areas and adjacent areas affected by demersaJ plumes;
(2) ecological degradation due to hydration of the sediments a11d the nature of the redistributed
sediments; and (3) spatial and temporal effects rclated to ecological impairments that continue
until preconstruction conditions and population 1evels are restored. Based upon cxisting
infonnation of the biological importance of Haverstraw Bay, constructing a pipeline segment
across Haverstraw Bay would likely aftect fishery resow.ces thruugh a loss of a forage habitat
and by wnter quality degradation4. nlesc acute impacts would be accentuated by the [ong-
lastillg natur~ or this habitat disturbance.

Criteria l'hree
With respect to criterion three, Teasonable available alternatives were not propa-ly unalyzcd.
Both the final and supplemental environmental impact statements preparcd by the federal
Energy Regulatory Commission wcrc insufficient in characterizing Lhe severity of adverse
impacts of the p~efer.rcd altern~tive ~d in lhe analysis or relative habitat and ecol?gi~al impact.5
of other alterna1Jve fIver crossmg alIgnments. The State of New York and others mdlcate that
alternative options exist. Wc also believe that a variety ofviable options exist that would
achieve Millennium's objective of increasing the amoWlt of natural gas available for markets in
Pennsylvania, New Jersey. and New York. for example, NOAA Fisheries' Northeast Regional
Office advocated that a suitably-timed installation by MilJenniwn by alignment north of
Haverstraw Bay (retened to as Hudson River North -"HRN") in the general vicinily of the
existing Algonquin crossulg i!; less ecologically sensitive than Haver~trawBay and would
lraverse only about 60 percent of Lhe linear distance across the Hudson than Millennium ' s

preferred alternative. The spatial and temporal impacts, as welJ as the individual and cumulative
effects experienced by aquatic species and habitats, can be minimized in HRN crossing
alternatives. Improved directional drilling technology, not possiblc in Haver5traw Bay, may he
applied to an alignmcnt north ofHaverstraw, which could eliminate most. ifnot all, impacts
related to sueh 11 crossing.

The 1-1RN arca also ha.5 existing crossings that have disturbed the benthos, so it should be
possible to bed a pipe in this river reach with smaller ecological costs and without intrOducing
new impacts in this portion of the river. While the HRN alignments may po~e certain
construction challellges, they reprcsent significant reduction in impacts on aquatic resources and
habitats from constructing the project in a coastal zone habitat of designated spccial management
areas and spccial conccm species and indicate that an IlRN alternative is ecologically preferred.

New York State's initial brief and lhe amic."U$ briefs offered in this proceeding prcsent a variety
or a.llematives that could be developed by MiJlennium or other parties to bring natural gas into
New York without creating unacceptable impacts on New York's coastalz.one. To date, New
York ha... identified eleven currently proposed natural gas projects, some of which are
modilications ofparticuJar segments of Millennium's proposed routc. We are t'amiliar with
many of the!;e proposa15 and note that some already have secured the necessary slate and federal

4 Wilber and Clarke 2001; Limburg ct. at. 1999; Benfield al1d MinelJo 1996; JolillsOJ.l

and Wildish 19&2.
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approvals. We contend that reasonable, partial route or system alternatives that would eliminate
the habitat impainnents created by Millennium's project ore available for col1Sidcrdlion to bring
natural gas into New York in a manner consistent with CZMA objel;lives.

Conclusion

NOM Fisheries has considercd Millennium's administrative appeal and has presented its view~.
On bnlance, the appeal does not appear to meet thc procedural and substantive grounds set forth
in the CZMA. Thal1k you for requesting our participation in this appcal. T am available if you
should have any further questions concerning thc:sc con1illents.

Sincerely,

William T. Hogarth, Ph.D.
Assistant Administrator

for Fisheries
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